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INTRODUCTION
Class action is a horror for the US
industry: proceedings which allow
individuals to ﬁle unlimited claims for
payment for a whole class of claimants
through legal action.1 Despite the dubious
excessive use it does permit small investors
to join legal proceedings without the risk of
incurring legal costs. Due to the pressure
of mass class action and peculiarities in US
procedural law these claims are often settled.2
At present the European Commission is
working on a study to introduce European class
action.3 The project is currently at the stage of
obtaining expert reports and opinions. A survey
carried out by the Commission showed that
more than 70 per cent of EU citizens would
exercise their rights with other claimants in
the event of joint proceedings.4 The possibility
of group action would enable inexpensive legal
action and would also act as a deterrent.5
The Commission has declared that it
will not be copying the US system, will avoid
abusive and excessive practices and will take
account of the 27 legal systems of member
states that have developed over time. The
instrument of class action will not confer any
new rights or create new claims but will only
provide new ways of asserting these.
Some European states already have
proceedings which are similar to class action,
others have introduced compromises, such as
legal action taken by associations, although
most EU member states do not have any such
instruments. There is absolutely no regulation
at EU level. The Commission has set itself a
diﬃcult task: apart from the language barriers,
it will need to take account of separate legal
systems which are not harmonised. There are
signiﬁcant diﬀerences in the scenarios that
can trigger claims under substantive law, eg
liability for statements made in a prospectus
or made in the secondary market in the
securities sector, limitation rules (from six
months to 30 years) and procedural law. Most
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KEY POINTS
The European Commission is planning the introduction of European class action for
consumers.
Substantive and procedural (litigation) law are not harmonised in the EU member states.
European class action will not create new claims. It will only provide an eﬀective
enforcement. Given the diﬀerences in national laws and language barriers the Commission
will face signiﬁcant problems.
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The European Commission is working on a study to introduce European class action.
This article describes the current legal situation in the US and selected European
Union (‘EU’) states on the existence of collective actions, examines the respective
competence of the EU legislator and considers several aspects which, in the authors’
opinion, are necessary to effectively implement class action in the EU. In the process,
the contribution is restricted to financial markets law.

states are at an experimental stage in terms of
collective actions.6

DEFINITIONS
A distinction is generally made between
four main types of ‘mass class action’, each of
which has variations:
Class action (US type): The distinctive
feature of this system is that the lawyer can
initiate proceedings with a single plaintiﬀ.
The claim and the class of people also aﬀected
are deﬁned in the statement of claim. If he is
designated as the leading plaintiﬀ by the court,
he conducts the proceedings as a representative
of a whole class of claimants. The individual
plaintiﬀ agrees a conditional fee with the
lawyer which then also applies to everyone else
(after being admitted by the court). It is only
necessary to estimate the damage suﬀered in
the statement of claim, a ﬁxed amount does not
need to be stated. All other persons aﬀected are
automatically included in the action unless they
expressly opt out.7 8
Group action: In this case an exactly
deﬁned number of people or an individual
(by other parties’ claims being assigned) can
conduct joint legal actions in one procedure.
In contrast to the US class action, claims
for individually stated amounts are ﬁled.
There are diﬀerent versions of group action.9
A judgment or a settlement does not have
a binding eﬀect on people who do not
participate in the proceedings.
Representative action:: This is ﬁled by an
association, an authority or an individual.
Its aim might be to receive damages or to
achieve injunctive relief (eg general business

conditions). Most of the injured parties do not
become party to the legal dispute. Proceedings
such as this may only be conducted by
approved consumer associations or similar
organisations.10 Depending on the elaboration,
a judgment can serve as a basis for claims for
damages, eg if a court discovers that a fee was
wrongly charged.
Test case procedure: With this type
of procedure, each claimant must ﬁle an
individual action. On application, a leading
decision can be taken, eg whether a prospectus
or capital markets information is incorrect.
All pending actions are suspended until a
ﬁnal and absolute decision has been made
and are then continued individually, based on
the binding decision. Only the claimants who
ﬁle action beneﬁt from a favourable decision.
It does not result in a court order for the
payment of damages.
Injunction proceedings (UKlaG – Das
deutsche Unterlassungsklagengesetz):: The law,
which is based on an appropriate EU directive,
permits speciﬁc associations to ﬁle legal action
for injunctive relief in case of unlawful general
business conditions or practices contrary
to Consumer Protection.11 As injunction
proceedings do not result in damages being
paid to consumers, it is only mentioned here for
the sake of completeness.
The same applies to mediation, ombudsman
proceedings and similar procedures.12 13
There are many ways of designing class
actions. The EU Commission will need to ﬁnd
a solution which takes account of national
peculiarities and guarantees eﬀective legal
protection.
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THE LEGAL SITUATION IN SELECTED
EU STATES
Germany
Germany has special laws on liability in the
case of faults in prospectuses14 as well as
strict court rulings if incorrect investment
advice is given.15 Where claims for damages
or rescission are ﬁled, each and every injured
party must enforce his claim in court as
a basic principle. There are only a few
exceptions to this rule which have showed
themselves to be unsuitable in practice.16
Investor Test Case Act (KapMuG)17: In
the event that incorrect capital markets
information is given or where a matter
is covered by the German Securities
Acquisition and Takeover Act, a leading
decision can be taken by the court on
the prerequisites creating or barring a
claim or on the clariﬁcation of legal issues
upon application by at least ten plaintiﬀs.
This procedure has little in common
with class action because each entitled
party must bring a legal action – which
is suspended until the court decision
becomes legally eﬀective – if the entitled
party wants to proﬁt from a favourable
decision.18 Only investors who purchased
securities or shares in assets within the
ﬁrst six months after publication of
the prospectus may assert prospectus
liability claims at all (preclusion period).19
Claims become time-barred within one
year after knowledge, and three years
after publication of the prospectus at the
latest.20 Therefore the injured investors
cannot aﬀord to wait until a leading
decision has been passed to pursue their
claims in court.
Company law: According to s 148, 147
of the German Stock Corporation Act,
a shareholder minority, the shares of
whom represent 1 per cent of the share
capital or the proportionate amount of
€100,000, may apply for permission to ﬁle
claims for compensation to be paid to the
company in their own names. This action,
which can be directed at the management
board or supervisory board, only aims at
payment to be made to the company.21
Hence this is not a collective action ﬁled
by the shareholders themselves.

Austria
The class action 22 provided for in Austrian
law is a consolidation of claims by a
plurality of investors in one action who
assign their claims to the Verein fuer
Konsumenteninformation (VKI – Association
for Consumer Information) which conducts
the proceedings. The investors themselves
do not appear as party to the legal dispute.
In the past, many of the class actions were
conducted with the aid of private companies
which ﬁnanced the legal proceedings and then
received an appropriate share of the success
if the case was won (which is prohibited
for lawyers, as it is in Germany).23 Unless
the action is ﬁnanced, there is a risk to the
investor of incurring litigation costs which
means that the losing party pays all of the
costs of the legal dispute. A judgment is only
binding on those persons who have assigned
their claims to the VKI (opt-in principle).
As Austria does not have the same
short limitation periods as Germany, an
injured party can assert his claims himself,
if appropriate up to three years after gaining
knowledge of the claim at the earliest.24 On
8 January 2008, group action was due to be
introduced (but has since been suspended)
according to s 619 ﬀ of the Austrian Code of
Civil Procedure. At least three injured parties
who ﬁled at least 50 claims based on the same
points of fact and law against the same person
could apply for this. However, the group action
was restricted to determining the points of fact
and law which the claims had in common.

UK
The UK has had group litigation since 2000.25
One party can apply for a group litigation
order (‘GLO’) or the court can order this. The
application contains a summary of the request
for a legal remedy, the number of parties
aﬀected and the common legal issue. If a GLO
is issued, a group register is set up containing
the necessary information, including the
registration deadline among other things.26
Only the claimants entered in the register
(opt-in) are bound by the judgment. The
court appoints a lead solicitor whose action
is conducted as a test case procedure. Group
litigation is thus a special procedure under
procedural law for individual actions. Hence,
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this bears greater resemblance to the German
investor test case procedure. Claims, eg
arising from liability for statements made in a
prospectus, only become time-barred after six
years which means that the pressure to bring
action is not the same as in Germany.27
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Netherlands
A procedure for the collective settlement of
mass action claims has been in place since
August 2005.28
The Act on Collective Action (2005)
enables a legally binding group settlement to
be reached between the damaging party and
a foundation or an association with full legal
capacity representing the interests of the injured
parties based on its rules of association.29 The
agreement must meet minimum requirements,
eg deﬁne the group aﬀected, specify the
requirements for entitlement, the manner of
damages etc. An agreement is reached with the
adverse party out of court. Upon application by
one of the parties, the agreement reached may
be declared binding on all damaged parties.30
The damaged parties may opt out if they do
not want to be bound by the judgment.31

Sweden
Since 1 January 2003, the laws of Sweden
have provided for group action. 32 This
permits a private individual or an association
to bring an action for a deﬁned ‘class’ (similar
to the US). The action can be aimed both
at injunctive relief and at the payment
of damages. The group (class) action is
examined by the court to determine whether
the plaintiﬀ is suitable to represent the
group. The group action must be superior
to any other method of settling the matter.
The class of injured parties must be deﬁned
in the statement of claim. Other claimants
aﬀected must expressly register themselves as
a member of the class (opt in).33A judgment
is binding only on these parties. If the action
is dismissed, the plaintiﬀ representing the
class pays the costs. The other injured parties
of the group do not have any risk of litigation.
Sweden also permits a conditional fee to be
agreed with the lawyer within certain limits.34
For example, the lawyer can double his hourly
fee if the case is won and completely waive it
if it is lost. However, it is not possible to agree
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the percentage share which is customary in
the US (up to 30 per cent).35

Spain
Group action, which has been in force since
2001, is possible under the Spanish code of
civil procedure.36 Consumer associations have
the right to claim collective damages in court.
A group of injured parties can also ﬁle a group
action. All of the potentially aﬀected parties
are informed by notiﬁcation/call and requested
to take part. The legal force also extends to
parties aﬀected who do not participate in
the proceedings. In the case of a deﬁned or
deﬁnable group of injured parties, the judgment
must provide details of the scope and amount
of the damages awarded. Spain also has an
important exception: it is not possible to claim
for losses arising from securities.37

to participation. The judgment is binding on
those who have not expressly opted out. In the
judgment the court decides on the respective
amount which is to be paid to the injured
participants; for unidentiﬁed or unidentiﬁable
participants, the court can specify a total
amount which is to be distributed.46
Belgium, Cypress, Denmark, Greece,
Hungary, Ireland, Luxembourg, Malta, Slovakia
and Slovenia do not have any procedures in place
for bringing collective action. However, it is
currently under discussion in some countries.

REQUIRED LEGAL ACTS OF EC BODIES
Solutions must be found both under
substantive law and procedural law. In
this process, the question of the level of
competence required also poses itself.

Substantive law
France
Recognised associations can also pursue claims
for damages in the name of consumers.38 The
association must be mandated by at least two
injured parties (it is expressly prohibited to
publicly call or advertise for injured parties).
Furthermore, an associations’ action exists
speciﬁcally for investors.39 This procedure
empowers recognised investor associations
to also ﬁle claims for the individual losses of
identiﬁable investors. At least two express
mandates are required in this case and the ban
on advertising applies. The court, however,
can allow the association to publicly prompt
shareholders to mandate them.40 Legal action
is brought only on behalf of shareholders
who have expressly granted a mandate.41
The judgment is binding only on these.
These associations’ actions are scarcely used
in practice.42 Attempts to incorporate ‘class
action à la francaise’ have failed to date.43

Portugal
The laws of Portugal have mass class action
with an opt-out principle.44 Hence, investors
must expressly declare that they do not want
to take part in the proceedings. An injured
party can institute proceedings.45 After
admission of the ‘popular action’ (the court
examines the legitimacy of the plaintiﬀ ) those
potentially aﬀected are publicly informed
about the action. Silence implies their consent
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The basis on which claims are asserted
for damages or rescission, enrichment or
otherwise have not been harmonised on an
EU-wide basis. The special legal liability for
statements made in a prospectus – which
exists only in a few countries – and facts
giving rise to claims based on contracts, trust
and tort come into question. Each member
state has its own liability provisions which
diﬀer signiﬁcantly. Apart from the capacity
to be sued (personal liability of members of
management boards and supervisory boards,
chartered accountants), provisions diﬀer
ranging from the scope of damage (rescission
or damages) through to limitation (six months
up to 30 years). 47, 48
Article 61(c) in conjunction with art 65
of the European Community Treaty could
serve as a legal basis for the introduction
of a collective law instrument at European
Community level.49 Apart from the recognition
and execution of decisions, measures in place
for the smooth functioning of the single market
include the promotion of conﬂict of law rules
and the elimination of obstacles in order to
process civil cases.

Place of jurisdiction
Before conducting legal proceedings, the
question arises as to the competence of the
court. Especially in cross-border cases and
where several claimants and adverse parties

participate who might easily be domiciled
in diﬀerent states, an explicit decision must
be made as to the place of jurisdiction. The
Council Regulation (EC) No 44/2001
on jurisdiction and the recognition and
enforcement of judgments in civil and
commercial matters is applicable at European
level. Apart from the domicile or the oﬃcial
business location of the defendant, the place
of jurisdiction of the tortious act (art 5 No 3)
as well as arts 15 and 16 (consumer matters)
must be taken into consideration. Article 5
establishes that the court at the place of the
damaging event is competent, while arts 15
and 16 specify the place of jurisdiction as
being at the consumer’s place of residence (on
the conditions named in art 15).
Consumer jurisdiction will fail if the
majority of the plaintiﬀs are located in diﬀerent
countries. Hence, consumer jurisdiction creates
problems in practice because the defendants
usually dispute that the requirements speciﬁed
in art 15 have been met (consumer capacity and
orientation to the member state).50 Article 6
speciﬁes the place of jurisdiction for joinders of
parties if there are several defendants (in case
of a factual connection).51 ‘Forum shopping’
(choosing the court) as well as the contentious
issue of whether the court before which the case
is brought is competent should be avoided. The
place of jurisdiction should relate to the matter
in dispute and be located where the focus of the
case lies. This is the obvious solution particularly
as it is possible to maintain registered oﬃces
(letterbox companies) in one member state
while the head oﬃce is located in another.52

Applicable law
Diﬃcult problems also arise as regards
the law to be applied. Within the scope of
judicial co-operation in civil matters the
European Community is competent ‘for
promoting the compatibility of the conﬂict
of law rules applicable in member states and
provisions to avoid conﬂicts of competence’.
The development of a European International
Private Law (‘IPL’) is currently at completion
stage. This is applicable both for contractual
obligations (Rome I) 53 and non-contractual
obligations (ROME II).54 The regulations
will contain rules on which law is applicable
in case of cross-border matters. However,
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contractual obligations based on marketable
securities are excluded from the scope of
application of these regulations. The proposed
‘ROME I’ regulation also excludes obligations
arising under a pre-contractual legal
relationship from the scope of application.55
To date the respective national IPL is
based on the Rome Convention 1980. The
points of contact of the German IPL are
speciﬁcally: the right of the state with which
a contract has the closest connections (art
28 EGBGB (Einführungsgesetz {n} zum
Bürgerlichen Gesetzbuch) – Introductory Law
of the German Civil Code), the application
of German law in case of consumer contracts
(art 29 EGBGB), the place of the action or the
success in the case of tort (art 40 EGBGB). If
there is a plurality of persons liable to receive
compensation and injured parties, the tort
statute must be determined separately for each
and every person liable to receive damages or
for the claims of each injured party.56
The ROME I and ROME II regulations
contain exceptions from the scope of
application – in particular for pre-contractual
obligations and marketable securities – which
means that gaps remain in the area of ﬁnancial
markets. The European Community will
face particular challenges when working out
a uniform class action because, for example,
the domicile of the issuer of securities and
the stock exchange may diﬀer (there might be
several listing places).

Recognition, execution
If the respective national – diﬀerent – types
of collective actions are maintained, problems
might arise in having judgments recognised
and executed. For example, an order to pay an
exorbitant sum of damages might be impeded
by the fact that it is not recognised.57 The
popular action in Portugal is based on the
opt-out model which means that if an action is
dismissed, the basic principle of having a right
to be heard before a court is violated.58

OTHER RELEVANT ASPECTS
There are huge diﬀerences in provisions
relating to the code of civil procedure of
member states. In Germany, for example,
a plaintiﬀ must make an advance payment
in court fees of €2,568 for disputes valued

at €100,000, while no advance payment is
required at all in Portugal.
Eﬀective access to the courts also requires
harmonisation of lawyers’ fees which are subject
to a ban on the agreement of a conditional
fee in EU member states (apart from certain
exceptions).59 As many small investors do not
pursue claims due to the legal fees entailed, the
European Community will have to consider a
regulation in this regard.60
The functioning of a European-wide
procedure essentially requires access to
appropriate information. Pending proceedings
must therefore be entered into the register of
each member state or into a central register yet
to be created. This would also necessitate that
language barriers are taken into account.61 In
the authors’ opinion, it would also be necessary
to standardise the statutes of limitations.62

PROPOSAL/SUMMARY
Regulation at EU level is desirable and
necessary, especially since appropriate national
procedures have been created in most states or
are currently under way. As these have little in
common, but particularly since the securities
market in the EU is largely regulated,63 the
European class action represents a necessary
supplement. Such regulation should include
the entire capital markets.
In the authors’ opinion, it should
be possible for one plaintiﬀ to conduct
proceedings as a representative. This kind of
representative or test case procedure should
suspend the limitation of claims for all those
aﬀected. The opt-in model should take
precedence over the opt-out model.
The place of jurisdiction and applicable
law should be based on the typical service
or the focal point of the activity. The law
on lawyers’ fees should be harmonised and
should permit conditional fees within certain
limits. Furthermore, it should be ensured
that investors can obtain information from
a central register in a language that they
can understand. To protect companies, the
legitimacy of the collective action should
be examined and claims restricted to the
actual damage suﬀered. It remains to be seen
whether the Commission will ﬁnd a solution
as to how it will reduce the huge diﬀerences in
substantive law, procedural law and ethically
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appropriate rules for lawyers to a common
denominator.

CLASS ACTION IN EUROPE

Feature



1 Whole sectors were allegedly on the brink
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